Cexnuust 22. AKTyanbHbIE TPOOJIEMBI TIPABOBOTO PErYIUPOBAHUS OOIIECTBEHHBIX OTHOLICHUN

YK 340.5

NPE3YMIIIIUU B PUMCKOM ITPABE
© Cumonosa A.U.

Camapcruti HaYUOHAILHBI UCCAEO08AMENLCKULL YHUBEPCUMEem
umenu axademura C.I1. Koponesa, 2. Camapa, Poccutickas @edepayus

e-mail: simonova-gelya@yandex.ru

Llenpto pab®oThl sIBISETCA aHAIU3 MOHATUS «Ope3yMiuus» B Pumckom mpase.
MeToa0I0Tu4ecKOi OCHOBOM HCCIIEIOBAaHUS SBISIOTCS UCTOPUKO-IIPABOBOU M (popMaibHO-
FOpPUINYECKUA METOJIBI. Y CTOSABIIMICS IOPUINYECKUN TEPMHUH IIPE3YMITLHS» IPOUCXOJUT OT
JATUHCKOTO «praesumptio» U B MEPEBOAE HAa PYCCKHUM S3bIK O3HAYAET «IPEIBAPEHUE», TO
€CTh TPENIIECTBOBAHUE YEMY-TTH00, OTIEPEKECHHUE YET0-TH00, MPEANONIOKEHNE 0 YeM-JIH00.
Jlns moHMMaHusA pa3pO3HEHHBIX IOJIOKEHMM IpaBa JlpeBHero PuMa, coxepakaiiero HOpMel 0
«praesumptio» (IPEMOTOKEHUN O YeM-TTH00), 0OpaTUMCS K KJIacCHU(PUKAIIUU TTPE3yMITITUH.

B cnenumanbHON JsMTepaType pasiMyaroT CIEAYIOIIME BUABl Ipe3yMmuui: 1)
3aBHCHUMOCTH OT CIIOCO0a HOPMAaTUBHOTO 3aKPEIUICHUSI — MPSIMbIE MPE3YMIINH U KOCBEHHbIE
Ope3yMnuuu: 2) MO NPU3HAKY BO3MOXXHOCTH ONPOBEPKEHUS — OINPOBEPXKHUMBIE U
HEOTIPOBEPKUMBIE MPE3yMIINH; 3) YCIOBHbIE U O€3yCIOBHbBIE MPE3YMIILUHU, B 3aBUCIMOCTH
OT HaJIW4Ms YCJIOBHS; 4) MO OTpaciieBOW MPUHAIJICKHOCTH — MaTE€pUAIbHO-NPABOBLIE U
MPOIIECCYaIbHO-TIPABOBBIC TPE3YMMIMK; 5) MO MacimTady JIeWCTBUS — OOIIeNnpaBOBEHIE,
MEXOTpacieBble U oTpacieBble npe3ymnuuu [1; 2, c. 81-85].

IIpamvie u koceennvie npesymnyuy. BONBIIMHCTBO NPABOBBIX MPE3YMIIIANA B PUMCKOM
MpaBe 3aKperieHbl KOCBEHHO, HE HCIOJb3YSl CIOBO «Ipe3yMIiusi». [IpuMepsl yxe MOXKHO
3aMeTuTh B 3aKoHax XII tabGmui. Hampumep «eciam KTO 3aKiIrOYaeT CASIKY caMO3aKiaaa Uilu
OTUYX/ICHHS BEUIU [B MPUCYTCTBUHU 5 CBUAETENIEH U BECOBIIMKA], TO IMYCTh CI0BAa, KOTOPbIE
MPOU3HOCATCS MPU ITOM, MOYUTAIOTCS HEeHapymHMbIMU» (Tabmuna VI, mynkr 1) [3, c. 8];
«Ecnu coBepmaBmuii B HOUHOE BpeMs Kpaky yOuT [Ha mecre], TO mycTh yOMICTBO [ero]
Oynmer cumtarhcs mpaBoMepHbIM» (Tabmuma VIII, mynkr 12) [3, c. 11]. IIpumep npsamoti
IPE3YMIILIUN, HEMOCPEACTBEHHO C HCIOJIB30BAHUEM CIIOBA «IIPE3YMILMS», COIAEPKUTCS B
Murecrax FOcTnHMaHa «...MMeeTcs NMpe3yMnuus B MOJb3Y TOrO, KTO MOJY4YWI (IE€HBIH)...»
(22.3.25) [3, c. 521-522].

Onpoeepocumvie U Heonpogepicumvle npe3ymnyuu. JlaHHas Pa3HOBHIHOCTh
NPE3yMIIIUNA CBsI3aHA C TeM OOCTOATEIBCTBOM, YTO HEKOTOpBHIE TPE3YMIIUU MOCIe
ONPOBEPKEHUSI HE TMEpecTaroT JACMCTBOBaTh. B puMCKOM MpaBe MpUMEp HEOMPOBEPKUMOMH
npe3ymnuuu coaepxkurca B Jurectax FOcrunnana (21.1.1.9). Dta npe3ymnuus 3By4dT Tak:
<...MBI TOJIKHBI, ... CAUTAaTh HEKOTOPHIX (paboB) 370POBBIMU, HECMOTPS HA UX MCUXUYECKUE
HEJOCTaTKW; WHAYe, ... IPOM3O0MLIO OBl TO, YTO MBI JO OCCKOHEYHOCTH OTPHUIAIH ObI
HAaXOKJICHUE B YUCIIE 3J0POBBIX MHOTMX JIFOJIEH, HAIIPUMED JIETKOMBICIIEHHOTO, CYEBEPHOTO,
pa3apaXUTENBHOTO, CTPONTUBOTO ©  (APYruxX), UMEIONIMX TOJ00HBIE TCUXHYECKUE
HegocTaTtku» [3, c. 496—497].

Ycnoenvie u bezycnosnvie npesymnyuu. Ilpe3yMnunn MOKHO pa3JelinTh Ha yCIOBHBIC
MPE3yMITLNUH, KOTOPBIE COJIEpKaT B ce0e YCIOBUE U COOTBETCTBYIOT GOpMYJie «eCiH ..., TO ..
CUHMTACTCH ...» U 0€3YCIIOBHBIC MPE3YMIIIIUH, KOTOPBIC, COOTBETCTBEHHO, HE co;[epncaT B ceGe
YCIIOBHSL. HpHMep KaK yYCIIOBHOM, Tak W 0e3ycloBHOHM mpe3ymmnuuu ectb B Jlurecrax
FOctunnana. «Ecym cama Belp, KOTOpasi epenuia K [pyromMy JIHILY, TOTUOHET, TO MbI
CYHUTAEM, UTO 3TO JIUIO He 0OOraTHIOCh» — 3TO YCJOBHAasA mpe3ymimus (4.2.18)
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[3,c.223]; u «['omas m BooOpakaeMass TpoOJaKa CUUTACTCS HECOBEPIIECHHOW U TMOTOMY
OTYYXJIeHHE BelM He npusHaetcs» (18.1.55 — OezycnoBHas npesymnnus) [3, c. 447].

Ha nam B3rmsg, nenecooOpasHO KiacCH(QHUIIMPOBATH MPE3yMIIHMH MO MPU3HAKY
aKTyalbHOCTH Ha Odelicmeylowjue u ycmapesuwiue. JlaHHas kinaccuuKkanusi MO3BOJUT HaM
BBISIBUTh, HACKOJBKO CHJIBHOE BIIMSHUE OKa3ajdd IPaBOBble KOHCTPYKLUUU NaMSITHUKOB
PUMCKOTO IpaBa Ha COBPEMEHHOE 3aKOHOAATEILCTBO CTPAH, MPUHAJIEKAIUX K POMaHO-
repMaHCKOM TpaBoBoil cembe. [Ipumepamu JEUCTBYIOMIUX (AKTyaJIbHBIX) MPE3yMIIUNA
SBISIIOTCSL «ate rest guem nuitae demonstrant» — «TOT OTell, HA KOTo YyKa3bIBaeT Opax»
(coBpeMeHHasl MPE3yMIIUsl OTIIOBCTBA), «in dubio pro reo» — «B cilydyae COMHEHHUS — B
N0JIb3y OOBHHSAEMOTO» (IPE3yMIIMS HEBUHOBHOCTH). B pHMCKOM mpaBe eCThb MOHSTHE
«bonae fidei». Mcku «bonae fidei» ymommnarorcs kak B MuHCcTHTYNusx ['as [4], Tak u B
Hurecrax Ictuamana [3]. DTOT NOpUHIMII JIET B OCHOBY COBPEMEHHOH Mpe3yMIIUU
nobpocoectHocTH. OHa 3akperuieHa B cr. 10 I'paxxganckoro xoaekca P® u 3ByuuT Tak:
JO0OPOCOBECTHOCTh YYAaCTHUKOB I'PaXKIaHCKUX MPABOOTHOIICHUH U pa3yMHOCTh UX JACUCTBUIA
MpeIoiaraloTcsl. Y CTapeBIIMMU MOXKHO CYHMTATh BCE MPE3YMIIUH, Kacarolmuecs padoB
(7.7.5 B durecrax Octunuana) [3, c. 297] u moOble UHBIC TPE3YMIILINH, ANEIUTUPYIOIIUE K
COLIMAJIbHOMY HEPaBEHCTBY CYOBEKTOB, a TaKXkKe Ka3yajbHble NpPE3yMIILUU (HaIpUMep,
18.1.74 B lurecrax KOctununana) [3, c. 448].

B nmamstaukax Pumckoro mpaBa mpe3yMIILMU Yalle BCErO H3JI0KEHBI C MOMOUIBIO
KJIIIOYEBOTO CJIOBO «CUHUTACTCS», KOTOPOE TOBOPUT HAM O TOM, YTO 3TOT (PaKT HEOOs3aTeIbHO
CYIIECTBYET B PealbHOCTH, HO MPU3HAETCS TaKOBBIM, IMOKa He OyAeT noka3aHo obpaTtHoe. [1o
pesynbrataM usydeHuss JlurectoB HOcThHMaHa HaMu  BBIIBIEHO, YTO KOJIHMYECTBO
IOpUIMYECKUX KOHCTPYKIIMHA CO CIIOBOM «CUHMTaeTcs» coctaBuio Oonee 70. OpHako
1oJ00HBIE KOHCTPYKIIMH HE BCET/Ia yKa3bIBAIOT Ha mpe3ymniuio [5, c. 80].

[Ipesymnuuu B PUMCKOM mpaBe, ¢ y4eTOM BBIIIECKAa3aHHOTO, 00JIaal0T CIEAYIOMUMU
npu3HaKaMu: 1) Npe3yMIIMM 3aKpeIjieHbl HOPMAaTHUBHO INPSMO WM KOCBEHHO; 2) MMEIOT
0COOYI0 KOHCTPYKITMIO JTUOO B BHAC MMIUIMKAIMU «ecid A, To b cumraercs...», nmmubo «A
cuntaercs b»; 3) mpe3ymMnumuM mo CBOEH CyTH ONpPOBEpPKHUMBI, 4) 00nagaroT NMpU3HAKOM
BEPOATHOCTH, TO €CTh BCErJa MPUCYTCTBYET LIAHC TOTO, YTO MPE3yMIILUs HEBEPHA; 5) CBA3b
NPEe3yMIIIHUNA C MPOLECCOM JOKa3bIBaHUs; 6) MPe3yMIIHUU O0JIafal0T YHUBEPCATHHOCTHIO U
aKTyaJIbHOCTBIO ISl Bcero Pumckoro mpaBa B neiaoM. Takum o0Opa3om, Ipe3yMIILUUd B
PuMckoMm TmpaBe MpEnCTaBISIOT COOOH TPEANONIOKEHUS,, OCHOBAaHHBIE HAa BEPOSTHBIX
MOCBUIKaX WJIM TMPEINOJIOKEHUAX, KOTOPbIE CUUTAIOTCS WCTUHHBIMH, MOKA MPaBUILHOCTh
IPEII0JIOKEHNS HE OTBEPTHYTA B IIPOLIECCE JOKA3BIBAHMUSL.
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