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I'YMAHUM3ALUSA YFQHOBHO-HCHOJIHHTEJILHOﬁ CUCTEMBDI:
HOBBIU B3I'JI51/1l HA ®YHKIIUU YUC

B nocnennee Bpems BHUMaHHe OOIIECTBa MPUBIIEYEHO K MpoliemMaM yro-
JIOBHO-HMCIIOJTHUTENBHOM CHUCTEMBI, NeSITeIbHOCTh KOTOPOH HEBO3MOXKHO paccMaT-
pUBaTh B OTPBIBE OT pean3alliy NMPUHLUIIOB 3aKOHHOCTH, T'yMaHH3Ma, JeMOKpa-
TH3Ma, COOJIIO/ICHHSI ITPaB YeJIoBeKa IPH UCIIOJIHEHNH YTOJIOBHBIX HakazaHui. Jys
JeITEIIFHOCTH OPTaHOB M yUPEKICHUH MCIIOTHEHU HAaKa3aHUH Ba)KHOE 3HAUCHHE
“MeeT IOHMMaHNe TPUHITNIA TyMaHH3Ma, KOTOPBIH 3aKperieH B MEKTyHapOIHBIX
aktax (BceoOmeil nexmapanuu npaB denoBeka 1948 roma, EBpomeiickoit KOHBEH-
ouy 1o mpaBaM yenoseka 1950 roma, EBpomeiickoit KonBeHnnu no npemynpesxmie-
HHIO TIBITOK, 0ECUEIOBEYHOTO0 WJIM YHM)KAIOIIEro JOCTOWHCTBO OOpaIleHHs WIn
HakazaHus 1987 rona, EBponeiickuM TIOpEeMHBIM MTpaBUJIaM, B LIEJIOM pAIe IPYTHUX
MEXIYHAPOAHBIX HOPM M CTaHAAPTOB MO IIpaBaM YelOBEKa M OOpAIeHHIO ¢ Tpa-
BOHAPYIIUTEISIMH), @ TAK)KE B HAIMOHAJILHOM 3aKoHo/aTebeTBe (cT. 3 KoHerury-
uuu P® npoBosrnamaet, uto B Poccuiickoid @enepanum 4eI0BeK, ero )Ku3Hb, 310-
POBBE, YECTh M JOCTOMHCTBO, HEIPHKOCHOBEHHOCTh M 0E30IaCHOCTD MPH3HAIOTCS
HauWBbICHIEH COIMAIBHON EHHOCTHIO; HOPMaxX YTOJIOBHO-HCIIOIHUTEIBHOTO 3aKO-
HOJATeNbCTBA). VI3BECTHO, YTO WMCHPABUTENBHO-TPYAOBAs CHCTEMA UIUTENHHOE
BpeMsi 0CTaBajlach OJHOM M3 CaMbIX 3aKpBITHIX chep YKpanHCKOTo o0IecTBa, Hbl-
HE — YrOJIOBHO-UCIIOJTHHUTENbHAST CUCTEMa HAXOJUTCS Ha MYTH peOpMUpPOBaHHUS,
NIPUBEJCHHUS YTOJOBHO-UCIIOJIHUTEIBHOIO 3aKOHOJATEIbCTBA B COOTBETCTBUE C
MEXIYHapOAHBIMH HOpPMaMH OOpalleHus ¢ 3aKJII0YEHHBIMU; TYMaHU3aluu YCIIo-
BHI CoepsKaHUs OCY>KACHHBIX, BCe OOJBIIEH OTKPBITOCTH JUIS TOCYAAPCTBEHHOTO
1 OOLIECTBEHHOTO KOHTPOJIS, COTPYIHHYECTBA C HETOCYIapCTBEHHBIMH OpraHU3a-
uusiMy. [IpuHINT TyMaHW3Ma — OIWH W3 LEHTPAJIbHBIX M OCHOBHBIX IPUHIUIIOB
(YHKIIMOHUPOBAHUS YTOJOBHO-UCIIOIHUTEIBHOW HMONMUTHKH M COOTBETCTBYIOILICH
cucteMbl. OJTHaKO, 3TOT NMPHUHIHUI B YTOJIOBHO HCIIOJHUTEIHHOM IIPaBE XOTA H 3a-
KpEeIUIeH, HO HEeI0CTaTOYHO HCCJIEOBaH, OCOOEHHO ITO KacaeTcs HOPM, peryJsiu-
PYIOIIMX HCIIOJHEHUS] ¥ OTOBIBAHMSI HaKa3aHUs B BHJE JIMIIEHUS CBOOOIBI U 00-
palleHus ¢ OCYKIEHHBIMU.

HccnenoBanne ryMaHM3Ma 110 BHINOJTHEHUIO HaKa3aHWK BCETAa IPHBIEKATIO
1 TIPUBJIEKAET K ceOe BHUMaHNe yueHbIX. OTIenbHbIe BOPOCH MIPUHIMIIA TYMaHU3-
Ma IpH MCHOJIHEHNH HaKa3aHWi MCCIEOBAINCH B HAYYHBIX TPYAaxX TaKUX YUEHbIX,
kak: B.H. Kynpssues, M.II. MenerntseB, A.C. Muxmma u npyrux. HecmoTps nHa
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3HAUUTEIbHBIM BKJIAJ YKa3aHHbIX YYEHbIX, NPUHLUI TIyMaHU3Ma B YIOJOBHO-
WCTIOJTHUTEIILHOM TIpaBe TPH BBIIOJHEHHH M OTOBIBAHMW HaKa3aHWs B BHJC JIMIIIE-
HUSL CBOOO/IBI TPEOYET NailbHENIIero KOMIUIEKCHOTO HCCiIenoBaHus. Tak Kak B Teo-
pPHM HET €JMHON TOUKHU 3PEHHSI OTHOCHUTENBHO MOHATHS M CYIIHOCTH NPUHLUIA Ty-
MaHU3Ma, COONIONEHNS MPUHINITA TYMaHH3Ma B JIESITENIbHOCTH YUPEKACHHH O HC-
TIOJTHEHUIO HAKA3aHWsI B BU/IE JIIICHHUS CBOOO/IBL.

I'ymarmsm (ot mar. Humanus — deoBedecKkuii) — OTHOIIEHHE K YEIOBEKY,
MIPOHUKHYTO 3a00TOH 0 ee Oiare, yBa)KCHHEM €r0 JOCTOMHCTBA, YEIOBEYHOCTh. B
YT0JI0BHO-UCIIOIHUTENBHOM Koziekce PD 1o peryiupoBaHMIO HCIIOJHEHUS U OT-
OBIBaHMS YTOJIOBHBIX HAaKa3aHWH 3aKPEIUICHbI €r0 IPHHIUIIBL, B YACTHOCTH: 3aKOH-
HOCTH, CIIPaBEIJIUBOCTH, T'yMaHW3Ma, JEMOKpPaTH3Ma, PABEHCTBA OCYKICHHBIX
nepes 3aKOHOM, B3aUMHOW OTBETCTBEHHOCTH T'OCYJapcTBa M OCYXKICHHOTO, IU(-
(epeHIMANIMK W WHIAWBUAYaTH3alMM HWCIIOJHEHUS HAaKa3aHWH, palOHAIBHOTO
INPUMEHEHHSI Mep MPHHYKICHHUS M CTUMYJUPOBAHMS MPaBOIOCIYIIHOIO MOBEAE-
HUSI, COSMHEHNE HAKa3aHWs C HCTIPaBUTEIBHBIM BO3ICHCTBHEM, yUacTHE OOIIECT-
BEHHOCTH B IIPEIyCMOTPEHHBIX 3aKOHOM CIy4asX B JEATEIBHOCTH OPraHOB U y4-
PEeXIECHUN WCIIONHEHUs Haka3aHud. Ho 3TW NpHHLMIIBI HE OTpa)karoT CYLIHOCTH
npuHouna rymanm3Ma. Crnenuduka rymMaHu3Ma B YrOJIOBHO-HCIOJIHHUTEIBHOM
npaBe OOYCIIOBJIEHA, B IEPBYIO OdYepelb, OCOOEHHOCTSMH IpeIMeTa MpaBOBOTO
peryiupoBanus. [IpuHIMT TyMaHU3Ma B OTHOLIEHUH OCYXXICHHBIX, OTOBIBAIOIINX
HaKa3zaHHe, OCHOBBIBAETCS Ha ocHOBaHUM crateil Koncturynun P®, roe mpoBos-
riamaercs, 4to B Poccun 4enoBek, ero *Ku3Hb U 3J0POBbE, YECTh U JOCTOMHCTBO,
HETIPUKOCHOBEHHOCTD U 0€30I1aCHOCTh MPU3HAIOTCS] HAUBBICILICH COLMAIBHOM LIEeH-
HOCThIO0. CyIIHOCTh MPUHLMIIA TYMaHHW3Ma B YTOJIOBHO-HCIIOJHHUTEIBHOM IIpaBe
BBIPAJKAETCSL B TOM, YTO MEPBI TOCYNapCTBEHHOIO IPUHYKJIEHUS K IIPpaBOHAPYILHU-
TEJI0 HE MPECIEeNyIOT LeJel YHUKEHNS] YEJI0BEYECKOT0 JOCTOUHCTBA U NPUYMHE-
HUSI QU3UYECKUX CTpafaHui. J{JIs1 yroJIOBHO-UCIIOIHUTEIBHOTO MPaBa peann3alys
IIPUHLMIIA TyMAaHU3Ma 3aKJII0UaeTCsl B YBaXCHUM JOCTOMHCTBA OCYXKICHHOIO KaK
YeNoBeKa, B COONIIOZICHUH €To TpaB, YAOBICTBOPEHHUS €r0 MEPBOOUEPEAHBIX MaTe-
PHAIBHBIX U TyXOBHBIX IIOTPEOHOCTEHA.

ITomBITKH TyMaHU3MPOBAaTh HaKa3aHUS U OOpAIICHUS C OCYXICHHBIMHU Ce-
TOZIHSA BCTPEYAIOT CEPhE3HOE MPOTHBOAEHCTBIE B obmiecTBe. M 3TO MOHATHO, Tak
KaK MPECTYIHUKH HAHOCAT OTPOMHBIN Bpej, COBepIIasi OacHble aHTHOOIIECTBEH-
HBIE JeiicTBUA. B cBA3M ¢ 3TUM 0OpaleHns ¢ HUMH, KaK C JIOJbMH, BBI3BIBACT HE-
rojioBaHue W HermoHnMmanue. Ho Oosee yOeanTenbHBIMH apryMEHTaMH B IOJB3Y
TYMaHHOTO OTHOIIEHHUS JIa)Ke€ K CaMbIM OITAaCHBIM IPECTYITHUKAM JOJIKHBI OBITH
Ppe3yNbTaThl HAYYHBIX NCCIIEIOBAaHHUH, @ UMEHHO OCBEIEHHE COLMATILHBIX MPOoOIeM
NIPUMEHEHHSI HaKa3aHHs, HETAaTUBHBIEC MOCIEACTBHS PEIPECCHBHOTO OOpameHus ¢
OCY>KJIEHHBIMH U MEPBI 110 UX HEWTPAIN3aLHH.

Hapymenne npuHOWIIOB 1O HAaKa3aHUIO M OOPAIICHUIO C OCYKACHHBIMU
MPUBOJMT K TSKEJBIM COLMANBHBIM TOCencTBHsAM. Heo0XomuMocTh nanbHeiiei
TYMaHHU3allU{  YTOJIOBHO-UCIIOJHUTEIBHOTO 3aKOHONATENbCTBA OOIICIpU3HAHHA.
Mopainp HacTOAIIErO HE AOJDKHA HCXOJUTHh M3 TOTO, YTO MPECTYMHHMKA HYXKHO
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TOJIbKO HAKa3bIBaTh, U30JUPYsI €ro oT o0mecTBa. OYEBUIHO, YTO YETIOBEK, MPHUIO-
BOPEHHBIH K JIMIIICHUIO CBOOOIBI, MPEXKIE BCErO, HYXKIACTCS B IIOMOIIIH, TOICPK-
K€, COJCHUCTBUIO ()OPMHUPOBAHUS Yy HErO YBaXKCHUS K 3aKOHAM M IMOWCKa CBOETO
MECTa B XH3HH. JTO BO3MOXHO JOCTHYh COBMECTHBIMH YCHIJIUSMH YTOJOBHO-
UCIIOJIHUTENILHON CUCTEMBI U OOIIECTBEHHOCTH. BMecTe ¢ TeM Mo COAEPkKAHUIO U
rpaHUI] TyMaHW3Ma NP MPUMEHEHUH JIMIICHHUST CBOOOBI HET €INHON TOYKH 3pe-
HUSI: C OJIHOW CTOPOHBI, BO3BBIIIAETCSI POJb YrOJOBHOTO Haka3aHHs B OopwOe ¢
MIPECTYITHOCTHIO M B CBSI3M C 3TUM pa3/aloTCs MPHU3BIBBI K OOIBINEH CTpOrocTu
KPUMHHAIBHOTO Haka3zaHus. [IpakTHKa NCTIOTHEHHUS HaKa3aHUs CIlle HeJOCTAaTOYHO
YYUTBIBAET CYIIECTBYIOIINE TYMaHHbBIC MEXKIYHAPOIHBIC CTAHIAPTH M MPHHITUIIBI
oOpamieHus ¢ ocykIeHHbIMHU. Hanbolree oCTpBIME OCTAIOTCS IPOOIEMBI KapaTellb-
HOW HAIPaBJICHHOCTH YTOJIOBHO-IPABOBOM IOJIUTHKYU TOCYIapCTBa, KOTOpAs TIHET
3a c000i OOJBIIOE KOJHMUYECTBO OCYXKICHHBIX, HEIOCTATOUHOE (DHHAHCHPOBAHUE,
HETOATOTOBJICHHBIN MIEPCOHAN, PEIPECCUBHOE OTHOIICHUE K OCYKICHHBIM CO CTO-
POHBI BOGHU3UPOBAHHOTO MEPCOHANIA, YTO B IIEJIOM XapaKTepH3yeT HeHa IexKallee
oOpallieHHe ¢ OCYXICHHbIMHU, HE COOTBETCTBYET OJIHOMY M3 LIEHTPAJIbHBIX  OCHO-
BOTIOJIOXKHBIX MPHHIUIOB (DYHKIIMOHHPOBAHUSA YTOJOBHO-UCIIOJIHUTEIBHON CHC-
TEMBI — IPUHIIKUIA TYMaHA3Ma.

Wrak, ryMaHu3M MpH MPUMEHCHHUH JIUIICHUS CBOOOIBI TOCTATOYHO MPOTH-
BOPCYMBHIN U, HAa MEPBBIN B3I, KAKETCS JIUITHUM, BEb, OXPAHSS M 3allUIIas
MpaBa U MHTEPECHI MOTEPIIEBIINX, HHTEPECHI OOIIECTBA MTPU IPUMEHEHUHU JTaHHOTO
HaKa3aHUs, HEOOXOAMMO TPOSIBISITE TYMAHH3M TI0 OTHOILICHUIO K MPECTYITHUKY,
KOTOpBIN CaM MOCTYyNaeT HEryMaHHO, Hapyllas MHTEPEChl TPaXIaH M 0OIIeCTBa.
Ho napanokc 3akiio4aeTcs B TOM, 4TO HETYMaHHOE OOpalieHHe ¢ MPeCTyIHUKOM
NPUBOAUT K HAHECCHUIO MM elle OOJIBIIOro Bpeaa OOIIEeCTBEHHBIM HHTEPECaM.
IToaTomy, TIposIBIIEHHE TYMaHHOCTH K JIMIIaM OTPaBAaHO, Belb KIMEHHO TaKUM 00-
Pa30M 3aIIUIIAIOTCS COMANBHBIC IIEHHOCTH. [lepen 3aKOHOIaTeTLCTBOM, CYIOM U
HCTIOJTHEHUEM HaKa3aHHs YacTO CTOUT CIIOXKHAs JHWIEMMa MEXIY HE0O0XOIUMO-
CTBIO OXPAHBI MIPAB U CBOOO/ MOTEPIIEBIINX U OOIECTBA OT MPECTYITHUKA U OJHO-
BPEMEHHO COXPAaHEHHUsSI €ro Kak YesiOBeKa, IMOJIE3HOro sl obiiectBa. PerieHne
9TOH JAMIEMMBI HEPEIKO HEOOXOIMMO B MOJIb3Y OCYXKICHHOIO, IyTeM dYeJoBeue-
CKOTr0 OTHOLICHUs] K HeMy. CieayeT MOMHHUTb, YTO, HECMOTpSI Ha JKECTOKOCTh U
0eCYeIOBEYHOCTh COBEPIICHHOTO MPECTYIUICHHUS, OCYKICHHBIH OCTAaeTCs dejIoBe-
KOM U TPaKIAHHMHOM H MO3TOMY HY)KIACTCS UYEIOBEUECKOr0 K ceOe OTHOIICHUS.
Be3yciioBHO, OTHUM TOJIEKO HOPMATHUBHBIM 3aKpEIUICHHEM IMPHUHIUIA T'yMaHU3Ma
HEBO3MOXHO PEUINTh BECh KOMIUICKC MPOOIeM, CBA3aHHBIX C €r0 peaium3anuci B
MPAKTHYECKOH JEATENHHOCTH NPU UCTIOJHEHUH HakaszaHus. U mosToMy, HeCMOTps
Ha CIIOPBI, MPUHIIKMI I'YMaHNW3Ma Hallle]l CBOI0 PEaM3al[Mi0 BO MHOTHUX 3aKOHOJIa-
TENBCKUX aKTax W MpOrpaMMmax Mo peopMHpPOBAHHIO YTOIOBHO-MCIOIHUTEIBHON
cucteMbl. X mpakTuueckas CYHIHOCTh 3aKJIIOYAeTCsl B OCIA0NCHUU KapaTelbHbIX
3JIEMEHTOB, PESKMMa OTOBIBAHUS HaKa3aHWs, CO3JaHUU OoJiee OAroNMpUATHBIX de-
JIOBEUCCKHUX JKUJIHMIHO-OBITOBBIX YCIIOBHI COJCPKAHUS OCYXKICHHBIX. 3a MOCIEA-
Hee BpeMsl IIPOKOE PACIPOCTPAHECHUE MOTYUIITH TaKUEe TyMaHHBIC MEpPhI KaK aM-
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HUCTHS ¥ IoMuwIoBanue. Ho, muiienue cBoOOIbI, KaK BUJ HaKa3aHHsI, OOpAIICHUS
C OCY)KICHHBIMH TPEOYIOT JAJBHEHIIIETO «O4eI0BEUCBAHUIY U peaTU3alIisl IPUH-
una rymMaHu3Ma B 3Tod cdepe ocraercs mns Poccum akTyaibHO#H mpoGiieMoi,
KOTOpasi JOJDKHA HAallTH OTpakeHHE B 3aKOHOJATENBbCTBE YrOJIOBHO-IIPABOBOTO
KOMIDIEKCA.

TakuMm 06pa3oM, IPHHIIUI TYMaHH3Ma B YTOJOBHO HCIIOJHUTEIFHOM IMIPaBe,
B 00IIeM, U IIPH BBITIOJHCHUH W OTOBIBAHUH HAKa3aHUs B BHIC JIMLICHUS CBOOOIBI,
B YaCTHOCTH, TPeOYeT JalbHEHIIIer0 KOMIUIEKCHOTO HcciaeaoBanust. OIHUM TOIBKO
€r0 HOPMATHUBHBIM 3aKPEIICHHEM HEBO3MOXHO PEIINTh BECh KOMILIEKC Mpooiem,
CBA3aHHBIX C peamxmaul/leﬁ IIpUHIUIIA TYMaHu3Ma B HpaKTH‘{eCKOﬁ ACATCIIBHOCTHU
OpH  WCIONHCHWHM HakasaHus. JlajpHelimiee peopMUPOBaHHE YrOJOBHO-
HCTIOJHUTENIbHOW CHCTEMBI OJDKHO OBITH HAMpPABJICHO, MPEXIE BCEro, Ha COIHU-
AIBHYIO TIEPEOPHEHTAIMIO JEATEIBHOCTH CHCTEMBI C YYETOM MEKITyHAPOIHOTO
OIbITa, MPUHIMIIOB TYMaHW3Ma, 3aKOHHOCTH, JAeMOKPATH3Ma, CIPaBEIUTHBOCTU U
JOPYTHX U OPEIyCMaTPUBATh KOPESHHBIC H3MECHEHHSI.

HWcxos U3 BBILICTIPUBEACHHOTO, [IPE/IAraeTCs:

1. I3BMeHHUTD KapaTeabHYI0 YTOJIOBHO-TIPABOBYIO M YTOJOBHO-UCTIOIHUTEIb-
HO¥ TIONIUTHKH Ha 60JIee TYMaHUCTHIECKYTO.

2. B yrosioBHO-HUCHOTHUTEILHOM TpaBe MO/ MPUHLMIIOM «TYMaHH3May CJie-
JIyeT MOHMMATh KaK CHCTEMY B3IISIOB (MIeH) O MPU3HAHMU YENIOBEKA, ero KHU3HH U
3[0pOBBS, YECTH W JIOCTOMHCTBA, HEMPHKOCHOBEHHOCTH W OE30MACHOCTH BBICIICH
COLMANBHOM IIEHHOCTHIO, KOTOPBIC OOECHEYMBAIOT 3aKPEIUICHHE B €r0 HOpMax u
HHCTHTYTaX TAKHX LEJCH, 337a4, METOJOB BBIONHEHUS U OTOBIBAHMS YTOJNOBHBIX
HaKa3aHUH, HE YHIDKAIOT YeJOBEYECKOro JOCTOMHCTBA W HE BICKYT (DH3MUYECKUX U
HPaBCTBCHHBIX CTPaJaHHi, a HATPABICHBI Ha 3aAIUTY TPAKIAH U 00IIECTBa, C OJHON
CTOPOHBI, a C JAPYrod — MPU3BaHBI UCTIPABIATH OCYXKIACHHBIX, CIOCOOCTBOBATH HMX
peconranu3airm; odecreyeH e MpaBoBOro CTaTyca OCYKACHHBIX; CBEACHHUS CTPOTO-
CTH HaKa3aHWsI K MUHUIMYMY, KOTOPBIH HEOOXOUM UTsl TOCTHXKECHHMS IIeNel Hakasa-
HUSE, CTHMYJIMPOBAHKE MPABOIIOCIYIIHOTO TIOBEACHHUSI OCYKACHHBIX, TOITOTOBKA UX
K MOJTHOLIEHHOM KU3HU B OOIIECTBE.

3. IlpuBeieHHE YTOJIOBHOIO, YTOJIOBHO-UCIOIHUTEIHHOTO 3aKOHOJATEBCT-
Ba B COOTBETCTBHE C MEXIyHAPOAHBIMH CTAHIAPTAMH II0 IIPaBaM YeIOBEeKa U 00-
palicHus € MpaBOHAPYIIHUTCIIAMU.

4. B npaBoBOii HayKe BHUMaHHE JIOJDKHO OBITh 0OpaIleHO Ha UCCIIeJOBaHNE
npobieM He TOJNBKO HaKa3aHWe, HO U TOBEACHHUE, BE/Ib 32 3THM CTOAT MpaBa Yelio-
BeKa 1 0€30MacHOCTh 00IIECTBa.
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